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Disclaimer

The content of this publication is provided as a guide only and does not purport to give
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refrain from acting on the basis of any material contained in this publication without seeking
appropriate professional advice. While every reasonable care has been taken by the Institute of
Chartered Accountants in Ireland in the preparation of this publication we do not guarantee the
accuracy or veracity of any information or opinion, or the appropriateness, suitability or
applicability of any practice or procedure contained therein. The Institute of Chartered
Accountants in Ireland is not responsible for any errors or omissions or for the results obtained
from the use of the information contained in this publication.

To the fullest extent permitted by applicable law, the Institute of Chartered Accountants in
Ireland excludes all liability for any damage, costs, claims or loss of any nature, including but not
limited to indirect or consequential loss or damage, loss of business profits or contracts, business
interruption, loss of revenue or income, loss of business opportunity, goodwill or reputation, or
loss of use of money or anticipated saving, loss of information or loss, damage to or corruption of
data, whether arising from the negligence, breach of contract or otherwise of the Institute of
Chartered Accountants in Ireland, its employees, servants or agents, or of the authors who
contributed to the text, even if advised of the possibility of such damages.
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loss of business profits or contracts, business interruption, loss of revenue, loss of business
opportunity, goodwill or reputation, or loss of use of money or anticipated saving, loss of
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of this publication or by any third party, in reliance upon the contents of this publication, which
result in damages or losses incurred either by users of this publication, for whom they act as
agents, those who rely upon them for advice, or any third party, or for any breach of contract by
the Institute of Chartered Accountants in Ireland in respect of any inaccurate, mistaken or
negligent misstatement or omission contained in this publication.

All rights reserved. No part of this publication is permitted to be reproduced for resale, stored in
a retrieval system for resale, or transmitted in any form or by any means, electronic, mechanical,
photocopying, recording or otherwise for resale, or for any other purpose, without the prior and
express written permission of the copyright holder. Nor is any right granted for any part of this
publication to be copied or otherwise used in any presentation or training course without the prior
and express written permission of the copyright holder. For professional advice on any of the
matters referred to above, please contact the Institute of Chartered Accountants in Ireland.

Any issues arising out of the above will be governed by and construed in accordance with the laws
of Ireland and the courts of Ireland shall have exclusive jurisdiction to deal with all such issues.
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t.Introduction and background

1.1The Irish Collective Asset-management Vehicles Act 2015 (‘the ICAV Act’) was
signed into law by the President, Michael D. Higgins, on 4 March 2015 and was
brought into effect on 12 March 2015. The ICAV Act introduced a new type of entity
to support investment activity in Ireland.

1.2The ICAV Act was developed as part of a response to a 2011 government report
entitled “Strategy for the International Financial Services Industry in Ireland 2011-
2016” which acknowledged that product competitiveness was a challenge to the
continued success of the Irish funds industry. It was noted in that report, that other
EU jurisdictions had corporate structures designed specifically for investment funds
whereas Irish investment funds were forced to operate as companies incorporated
under company legislation in the same way as a trading company. The Irish Collective
Asset-Management Vehicle (‘ICAV’) was designed specifically for Irish investment
funds to meet the needs of both fund promoters and investors while providing for
investor protection. ICAVs are not incorporated under the Companies Act 2014 and
as such, are not subject to the requirements of company legislation, many aspects of
which are not relevant or appropriate to a collective investment scheme. The ICAV Act
therefore provides an appropriate legal structure for Irish authorised investment
funds, both Undertakings for Collective Investment in Transferable Securities
(“UCITS”) and Alternative Investment Funds (“AIFs”).

1.3The ICAV Act requires ICAVs to be registered with and authorised by the Central
Bank of Ireland (‘the Central Bank’).

1.4The purpose of this Technical Release! is to provide guidance on key aspects of the
ICAV Act as they relate to the auditor of the ICAV in order to assist auditors in fulfilling
their duties under the ICAV Act.
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1.5This Technical Release does not provide an interpretation of the ICAV Act and
where the provisions of that Act are unclear with regard to the auditor’s obligations in
the circumstances of a particular ICAV, the auditor considers the need to take legal
advice.

1.6This Technical Release has been prepared in consultation with the Central Bank.

2.0verview of the responsibilities of the auditor of an ICAV
2.1Section 120(1) of the ICAV Act requires the ICAV to arrange for a statutory auditor
to audit the annual accounts of the ICAV and report thereon. Section 120(2) of the
ICAV Act requires that the auditor of an ICAV provides a report that states clearly the
auditor’s opinion as to whether:
(a)‘the annual accounts give a true and fair view—
(1)in the case of a balance sheet, of the assets, liabilities and
financial position of the ICAV at the end of the financial year,
(ii)in the case of a profit and loss account, of the profit or loss
of the ICAYV for the financial year,

and

(b)whether the annual accounts have been properly prepared in

accordance with the relevant financial reporting framework.’
2.2The auditor is also required by section 121 of the ICAV Act to state whether, in the
auditor’s opinion, the information given in the directors’ report is, or is not consistent
with the annual accounts prepared by the ICAV.
2.3The auditor’s report on the annual accounts does not include reporting on any
additional matters (for example, there is no equivalent to the auditor’s obligation to
provide an opinion in relation to accounting records, as is the case when reporting
under the Companies Act 2014).
2.4In addition to reporting on the annual accounts of the ICAV, the auditor also has
statutory obligations to report to the Central Bank and other relevant enforcement
authorities in certain circumstances. These additional statutory obligations arise
under:

«Section 122 of the ICAV Act;

«Section 188 of the ICAV Act;

«Section 27B, 27C and 27D of the Central Bank Act 1997 (“the CBA 1997);

and,

+Articles 12 and 7 of the Regulation (EU) 537/2014 of the European

Parliament2 (‘the EU Audit Regulation’) where the ICAV is a public

interest entity.
2.5ICAVs may, in some circumstances, meet the definition of public-interest entity as
set out in the Directive 2014/56/EU of the European Parliament and of the Council of
16 April 2014 amending Directive 2006/43/EC on statutory audits of annual accounts
and consolidated accounts (‘the EU Audit Directive’). This is a significant and new
piece of legislation transposed into Irish law by way of Statutory Instrument (‘S.1.”)
312 0f 20163 and to be read as one with the Companies Act 2014. The manner in which
it has been transposed has created some consequential complexities in interpretation.
Auditors may therefore consider taking legal advice where appropriate in this regard.
2.6The auditor’s reporting obligations are described further under the heading “The
auditor’s duty to report to specified regulatory and enforcement agencies” in section
5 of this Technical Release.

3.The annual accounts of an ICAV and its sub-funds

3.1Section 116(1) of the ICAV Act requires that ‘directors of an ICAV shall prepare

accounts for each financial year’. Section 116 goes on to specify that those accounts

must:
«include a balance sheet or statement of assets and liabilities; a detailed
income and expenditure account for the financial year; and other
information provided for in the Schedule to the Act (section 116(2)); and
egive a true and fair view of the assets, liabilities and financial position of
the ICAV at the end of the financial year and of the profit or loss of the
ICAYV for the financial year (section 116(3)).

3.2Failure, by the directors of the ICAV, to comply with the requirements of section

116(1), (2) or (3) of the ICAV Act is a category 2 offence (section 116(10)).
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Separate Accounts for sub-funds

3.3An important feature of the ICAV Act is that it makes it possible for the directors
of the ICAV to prepare individual accounts for respective sub-funds. Given that
investors may choose to invest in one or some, but not all, of the ICAV’s sub-funds,
this may be the most appropriate means of reporting information that is relevant to
investor’s needs. This is an advantage which was not previously available to an
investment fund established as a company under the Companies Act 2014. This is
achieved by section 116(8) of the ICAV Act which permits that;

‘separate accounts may be prepared and presented in respect of a sub-
fund or sub-funds; and all references to an ICAV be read as, where
appropriate, referring to the sub-fund or sub-funds in respect of which
the separate accounts are to be prepared.’

This provision allows (but does not require) the directors to prepare
separate accounts at sub-fund level. Where separate accounts are
prepared for individual sub-funds, or groups of sub-funds, there is no
requirement to also prepare total figures for all the ICAV’s sub-funds
together. However accounts must be prepared for every sub-fund.
3.40n this basis, there are a number of different forms of annual accounts for the
ICAV and its sub-funds accounts which meet the requirements of section 116 of the
ICAV Act. These might include, for example:
separate ‘full’s accounts for each sub-fund, prepared in compliance with
the requirements of the ICAV Act, together with a directors’ report for
each; no total figures for all the ICAV’s sub-funds. The auditor reports
separately on each sub-fund’s accounts;
«one document showing accounts for each sub-fund on a columnar basis,
with or without a total column combining the sub-funds, incorporating all
information and disclosures required by the ICAV Act in respect of each
sub-fund. The auditor reports on each sub-fund’s accounts, even where a
number of sub funds are included within the same accounts.
«the phrase in respect of a sub-fund or sub-funds’at section 116(8)
permits flexibility in determining how many separate sub-funds’ accounts
will be prepared. Therefore annual accounts could be prepared for a
collection(s) of sub-funds. For example full accounts could be prepared,
on a collective basis, for 5 of 15 sub-funds in an ICAV as well as separate
full accounts for each of the remaining 10 sub-funds or other subsets of
those sub-funds as the directors of the ICAV consider appropriate to meet
the needs of the investors of the sub-funds.
3.5This approach to the preparation of accounts at a sub-fund level is consistent with
existing rules and regulations for UCITS and AIFs. Regulation 78(3) of the Central
Bank (Supervision and Enforcement) Act 2013 (Section 48(1)) (Undertakings for
Collective Investment in Transferable Securities) Regulations 2015 (‘S.I. 420 of
2015") makes reference to an umbrella UCITS producing separate periodic reports for
individual sub-funds. In addition the ATF Rulebooks , makes reference to producing
separate periodic reports for individual sub-funds.
3.6Directors of ICAVs use their judgement to determine the most appropriate
approach to the preparation of annual accounts for the ICAV and its sub-funds, taking
into account the information needs of the investors, and subject to ensuring that:
*The approach taken results in the preparation and audit of annual
accounts for the entire ICAV (i.e. every sub-fund is included, whether
within a total figure or separately);
«When presenting accounts on a sub-fund only basis, the accounts meet
disclosure requirements of the ICAV Act (whether in a stand-alone or
columnar version) in full and are accompanied by a directors’ report as
required by the Act;
*The approach taken is acceptable within the relevant financial reporting
framework which is being applied by the sub-funds and the ICAV; and
oIf different reporting dates are used, those dates are relevant to the
investors in each fund and the directors ensure that procedures are in
place to monitor completeness of reporting.
3.7In fulfilling their respective obligations, directors and auditors give consideration
to what presentation is appropriate in the context of the particular ICAV, taking into
account what form of presentation is most meaningful for the particular investors
involved, and whether the reporting structure chosen by the directors gives a complete
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account of all the ICAV’s activities. Should the auditor conclude that the presentation
of the annual accounts gives rise to incomplete reporting with respect to all of the
ICAV’s sub-funds the auditor will then need to consider whether a category 2 offence
arises under section 116(10) of the ICAV Act and hence whether the auditor has a
statutory duty to report under section 122 of the ICAV Act.

Multiple GAAPs
3.8The ICAV Act indicates that accounts of an ICAV may be prepared in accordance
with Irish GAAP, IFRS or an alternative body of accounting standards, on condition
that the accounts must comply with the ICAV Act by giving a true and fair view of the
assets and liabilities, financial position and profit or loss of the ICAV (section 116(5)
of the ICAV Act). An alternative body of accounting standards is defined as

‘standards that accounts of bodies corporate are to comply with which
are laid down by any such body or bodies have authority to lay down
standards of that kind in the US, Canada or Japan® .

In addition, the ICAV Act does not preclude the use of differing GAAPs
across the different sub-funds as appropriate to meet investor needs.

Sub-funds’ reporting dates
3.9The ICAV Act does not preclude the use of different reporting dates for the
accounts of individual sub-funds. Where a number of sub-funds of an ICAV prepare
accounts for different reporting dates it would be appropriate to prepare separate sub-
fund accounts for each sub-fund based on each of the sub-fund’s reporting dates.

Audit considerations
3.10The preparation of separate accounts for sub-funds and the use of multiple
reporting dates and/or multiple GAAPs for sub-funds of an ICAV, whilst facilitating
provision of relevant information to investors, bring with it an additional degree of
complexity for both preparers and auditors of the financial statements of the sub-
funds concerned. This complexity can give rise to additional potential risks that both
directors and auditors should consider and address in the course of fulfilling their
responsibilities. Examples of some potential audit risks which might arise in this
context, and the possible approach of the auditor to addressing those risks, include:
Risk of the accounts of a sub-fund or sub-funds being omitted from the
ICAV audit where the sub-funds are not all being audited at the same time
due to different reporting year ends.

The auditor performs the audit in accordance with International
Standards on Auditing (‘ISAs) (Ireland). ISAs (Ireland) require the
auditor, when planning the audit engagement to gain an understanding of
the structure of the ICAV and all the sub-funds, together with the
processes put in place by the administrator and directors of the ICAV to
ensure that financial reporting obligations are met in relation to each sub-
fund of the ICAV concerned. Also at audit completion, the auditor makes
an assessment of whether information obtained in the course of the audit
of an individual sub-fund indicates that obligations for the directors to
report on each sub-fund may not be met and the auditor seeks appropriate
representations in this regard from the directors of the ICAV (ISA
(Ireland) 580);

«Risks of inappropriate, temporary transfers of assets between sub-funds
to enhance the results of an individual sub-fund.

The ICAV Act provides for separation of liabilities between sub-funds and
hence administrators, generally, maintain separate accounting records for
each to ensure that there is no co-mingling of assets. The auditor’s work in
planning, including obtaining a sufficient business understanding and
consideration of risk in accordance with ISAs (Ireland) 300, 315, 330,
facilitates identification of risks in this area. The auditor is also required
(by ISA 240 (Ireland)) to consider risks of fraudulent reporting;

+Risks of double-counting or no counting of some expenses in allocating
costs between sub-funds. This risk is increased when there are different
reporting dates:

There are relatively few expenses incurred at the ICAV level which need to
be allocated across sub-funds. As noted above, the books and records of
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each sub-fund are usually self-contained within the sub-fund. Materiality
for the audit is set at the individual sub-fund level. Directors’
remuneration, and sometimes the auditor’s fees, are amongst the few
exceptions to this separation and may require an allocation across sub-
funds. Auditors assess the directors’ formula for allocating such shared
expenses across sub-funds and across reporting periods. The total
directors’ remuneration for the ICAV as well as the allocation for the
individual sub-fund is ordinarily disclosed in the sub-fund accounts;
«Risks of not properly addressing subsequent events

The subsequent events review becomes a rolling process when there are
multiple year-ends which may help address some of the other risks noted
above.

Disclosure of directors’ remuneration

3.11Section 117 of the ICAV Act requires disclosure, in the annual accounts, of the
remuneration of the directors of the ICAV. Where separate accounts are prepared for
individual sub-funds, directors will need to determine an appropriate allocation of
remuneration between sub-funds. This may be done in a number of ways reflecting
the relative importance of each individual sub-fund and factors affecting the time
required to give proper oversight to its affairs (eg complexity of investment strategy).
3.12The methods used by ICAV directors to determine directors’ remuneration and
allocate it between sub-funds, vary in practice. Where directors’ remuneration is
considered by the auditor to be material to the annual accounts, the auditor plans and
performs audit procedures to assess the appropriateness and accuracy of the
allocation of directors’ remuneration across sub-funds.

Umbrella funds — cash accounts

3.13The Central Bank guidance, “Umbrella funds - cash accounts holding
subscription, redemption and dividend monies”, clarifies the application to umbrella
funds of the Central Bank (Supervision and Enforcement) Act 2013 (Section 48(1))
Investor Money Regulations 2015 for Fund Service Providers (‘S.I. 105 of 2015’). If
separate accounts are produced for individual sub-funds of an ICAV umbrella, the
auditors of the ICAV should have regard to money held in the umbrella level cash
account (if any) and the reconciliation of the balance and activity on the umbrella level
cash account to the relevant sub-fund’s Transfer Agency activity or other relevant
records.

Directors’ Report
3.14Section 118 of the ICAV Act requires the directors of an ICAV to prepare an annual
directors’ report and sets out the required contents of the report, including;
(a)‘a fair review of the development and performance of the ICAV’s
business and of its position and, in relation to its subsidiaries, if any, of
the development and performance of their business and of their position,
during the financial year ending with the relevant balance sheet date
together with a description of the principal risks and uncertainties that
they face.
(b)particulars of any important events affecting the ICAV or any of its
subsidiaries, if any, which have occurred since the end of that year;
(c)an indication of likely future developments in the business of the ICAV
and of its subsidiaries, if any;
(d)in relation to the use by the ICAV and its subsidiaries, if any, of
financial instruments and where material for the assessment of the
assets, liabilities, financial position and profit or loss of the ICAV and, as
the case may be, the group
(Dthe financial risk management objectives and policies of the
ICAV and the group, including the policy for hedging each
major type of forecasted transaction for which hedge
accounting is used, and
(ii)the exposure of the ICAV and the group to price risk, credit
risk, liquidity risk and cash flow risk’.
3.15Failure to prepare a directors’ report in accordance with section 118 of the ICAV
Act is a category 1 offence on the part of the ICAV and any officer of it who is in default.
3.16As outlined above, the directors of the ICAV may prepare accounts for sub-funds
on an individualised basis. Directors and auditors therefore need to consider whether



a directors’ report should be prepared at the individual sub-fund level if annual
accounts for the ICAV, comprising all sub-funds, are not being prepared. The ICAV
Act does not provide clarity in this regard. It is practical, however, for a directors’
report from the directors of the ICAYV, tailored to the circumstances of each sub-fund
to be prepared and included in the annual accounts of each individual sub-fund. In
these circumstances, the directors’ report included in the annual accounts of each
individual sub-fund should be clearly labelled as being prepared by the directors of
the ICAV (the sub-fund, not being a separate legal entity, does not have its own
directors).
3.17The auditor of the ICAV is required by section 121 of the ICAV Act to:
(a)‘consider whether the information given in the directors’ report
relating to the financial year is consistent with the accounts prepared by
the ICAYV for that year, and
(b)state in the [auditor’s] report whether, in the auditor’s opinion, that
information is, or is not, consistent with those accounts.’

In forming an opinion as to whether the information given in the directors’
report is consistent with the annual accounts the auditor complies with
ISA (Ireland) 720 ‘The auditor’s responsibilities relating to other
information in documents containing audited financial statements.’

4.The appointment of auditors to the ICAV and its sub-funds

4.1Section 120(1) of the ICAV Act requires the ICAV to arrange for an auditor to audit
the annual accounts and report thereon. Whilst section 125(1) of the ICAV Act states
that the ICAV is to appoint an auditor or auditors to hold office, the Central Bank has
taken a policy decision, from a prudential supervisory perspective, that a single
auditor is appointed by the directors of the ICAV to audit the annual accounts of all
sub-funds within an ICAVz.

5.The auditor’s duty to report to specified regulatory and enforcement

agencies
5.1The auditor of an ICAYV is subject to statutory obligations to report to relevant
enforcement agencies in the specified circumstances set out in:

«Section 122 of the ICAV Act;

«Section 188 of the ICAV Act;

«Section 27B, 27C and 27D of the Central Bank Act 1997 (“the CBA 1997);

and,

«Articles 12 and 7 of the Regulation (EU) 537/2014 of the European

Parliament (‘the EU Audit Regulation’) where the ICAV is a public interest

entity.
5.2The auditor has regard to the requirements of ISA (Ireland) 250: Section B The
Auditor’s Right and Duty to Report to Regulators in the Financial Sector’ in relation
to these statutory reporting obligations.
5.3Whilst confidentiality is an implied term of the auditor’s contract with a regulated
entity, there are provisions in the relevant legislation that state that an auditor does
not contravene any duty by his/her compliance with the related statutory obligations
to report to the regulatory and enforcement agencies. The auditor recognises that
there are circumstances in which those protection provisions will not provide
protection, for example, where the auditor could be held to have acted in bad faith, or
maliciously, in reporting under the relevant statutory reporting provisions, or where
the auditor has supplied information which is outside the scope of the statutory
reporting obligations.

Section 122 of the ICAV Act
5.4Section 122(1) of the ICAV Act creates a duty for the auditor to report to the
relevant enforcement agency as followss :

‘Where, in the course of, and by virtue of, carrying out an audit of the
accounts of an ICAV, information comes into the possession of the auditor
that leads the auditor to form the opinion that there are reasonable
grounds for believing that the ICAV, or an officer or agent of it, has
committed an indictable offence under this Act, the auditors shall,
without delay after having formed such opinion, notify that opinion to
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the relevant enforcement agency and provide that enforcement agency
with details of the grounds on which they have formed that opinion.’
5.5Failure to make a report when required in accordance with section 122(1) of the
ICAV Act is a category 1 offence.
5.6The ‘relevant enforcement agency’is the body which may take legal proceedings
in respect of the offence concerned and is defined in section 176 of the ICAV Act as
either the Central Bank, for offences listed in section 176(1) of the ICAV Act, or the
Director of Corporate Enforcement?, for offences listed in section 176(2) of the ICAV
Act. A list of those category 1 and category 2 offences is set out in Appendix 1 to this
Technical Release.
5.7In the case of an offence under section 122(6) (failure by an auditor to report as
required by section 122) or section 124(2) (acting as auditor when ineligible for office),
either the Central Bank or ODCE may instigate legal proceedings.
5.8Section 122(4) of the ICAV Act provides protection for the auditor from liability
arising out of compliance with the requirements of section 122 of the ICAV Act.

Definition of indictable offences
5.9The ICAV Act classifies each offence under that Act by category. There are three
categories of offence, two of which, category 1 and category 2, may be prosecuted on
indictment and hence fall within the scope of the auditor’s duty set out in section 122
of the ICAV Act. The categories of offences are defined in section 186 of the ICAV Act
as follows:
«Category 1 offences: those that could give rise to either
—on summary conviction, to a class A fine or imprisonment
for a term not exceeding 12 months, or to both, or
—on conviction on indictment, to a fine not exceeding
€500,000 or imprisonment for a term not exceeding 10 years,
or to both.
«Category 2 offences: those that could give rise to either
—on summary conviction, to a class A fine or imprisonment for
a term not exceeding 12 months, or to both, or
—on conviction on indictment, to a fine not exceeding €50,000
or imprisonment for a term not exceeding 5 years, or to both.
«Category 3 offences: those that could give rise, on summary conviction,
to a class A fine or imprisonment for a term not exceeding 6 months, or to
both.

Matters giving rise to a duty to report
5.10As noted above, a list of the offences under the ICAV Act which give rise to a duty
for auditors to report in accordance with section 122 of the ICAV Act is shown in
Appendix 1 to this Technical Release. The matters most likely to affect reporting by
auditors as a result of work undertaken for their audit of an ICAV’s accounts are
discussed below.

Failure to prepare annual accounts in accordance with the ICAV Act
5.11The directors are required to prepare annual accounts that give a true and fair
view in accordance with section 116 of the ICAV Act and which should disclose
information about directors in accordance with section 117. If the directors fail to
prepare annual accounts, complying with subsections 1, 2 and 3 of section 116 they
commit a category 2 offence.

Failure to prepare a directors’ report
5.12Section 118 of the ICAV Act requires the directors to prepare an annual directors’
report and sets out the required content of the report. Failure to comply with this
section is a category 1 offence on the part of the ICAV and any officer of it who is in
default.

Prohibition of loans to directors
5.13Section 75 of the ICAV Act provides that an ICAV may not make a loan or quasi-
loan to a director of the ICAV or its holding company, or to a person connected with a
director, or enter into a credit transaction or other related arrangements, as described
in section 75, for such a person. Doing so results in the ICAV, and any officer who is
in default, committing a category 2 offence.

False statements to auditors
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5.14Section 128 of the ICAV Act provides that the auditor has a right of access at all
times to the ICAV’s accounting records and is entitled to require from the ICAV’s
officers such information and explanations as considered necessary for the
performance of the duties of the auditor.

5.15Under section 128(2), an officer who knowingly makes a statement to the auditor
(whether written or oral) that conveys or purports to convey any information or
explanations which the auditor requires (or is entitled to require) that is misleading,
false or deceptive in a material particular commits a category 2 offence.

Failure to keep adequate accounting records

5.16Sections 109 to 113 of the ICAV Act set out the requirements relating to
maintenance of adequate accounting records. The provisions in the ICAV act
concerning maintenance of accounting records are similar to the requirements for a
company under the Companies Act 2014. Failure to maintain adequate accounting
records as outlined in sections 109 to 113 of the ICAV act is a category 1 offence, both
on the part of the ICAV and any director who has failed to take all reasonable steps to
ensure compliance with those provisions. It is therefore the responsibility of the ICAV
as a whole, and of the directors of the ICAV, to ensure that adequate accounting
records are maintained for the ICAV, including each of the separate sub-funds of the
ICAV.

5.17Directors of an ICAV may decide to delegate certain functions or activities to a
service provider e.g. a fund administrator. Such delegation to a service provider does
not reduce the directors’ ultimate responsibility for compliance with the ICAV Act.
The directors should exercise skill, care and due diligence in their oversight of these
service providers.

Section 188 of the ICAV Act

5.18Section 188 of the ICAV Act extends certain provisions of the European
Communities (UCITS) Regulations 2011 to authorised ICAVs and adapts those
regulations such that they are applicable to ICAVs. In this way section 188 of the ICAV
Act extends the statutory reporting obligation of an auditor under regulation 134(1) to
(9) of the European Communities (UCITS) Regulations 2011 to the auditor of an ICAV,
which has the effect of scoping ICAV’s that are constituted as AIFs into those specific
auditor statutory reporting obligations. The provisions of regulation 134 of those
Regulations as they pertain to an ICAV are set out in Appendix 2.

5.19Regulation of 134(9) of the European Communities (UCITS) Regulations 2011
provides protection for the auditor from liability arising out of compliance with the
requirements of that regulation. Regulation 134(9) is extended to the auditor of an
ICAYV by section 188 of the ICAV Act.

Sections 27B, 27C and 27D of the Central Bank Act 1997 (“CBA 1997”)
5.20Under sections 27B, 27C and 27D of the CBA 1997, the auditor of a regulated
financial services provider, including an ICAV, is required to provide to the Central
Bank:
+An annual confirmation as to whether or not circumstances have arisen
that require the auditor to report to the Central Bank under a prescribed
enactment, and where applicable, to specify those circumstances (section
27B); Section 122 and section 188 of the ICAV Act are prescribed
enactmentst for the purposes of section 277B of the CBA 1997.
+Copies of any reports provided to the regulated entity or those concerned
with its management on matters that have come to the auditor’s notice
while auditing the financial statements of the bank or carrying out any
work for the regulated entity of any kind specified by the Central Bank
(section 27C);
+Copies of any reports issued to the Office of the Director of Corporate
Enforcement (section 27D).
5.21Section 27H of the CBA 1997 provides protection for the auditor from liability
arising out of compliance with the requirements of Part IV of the CBA 1997, including
section 27 of that Act.
5.22For further guidance in relation to reporting to the Central Bank in accordance
with section 27B, 27C and 27D of the CBA 1997 refer to Miscellaneous Technical
Statement 46, ‘Reporting to the Financial Regulator under The Central Bank and
Financial Services Authority of Ireland Act 2004 (Revised Jan 2008)’ (“M46”) as


https://www.charteredaccountants.ie/chariot/account/tr/TR01_2018.html#FN0011

well as ISA (Ireland) 250: Section B ‘The Auditor’s Right and Duty to Report to
Regulators in the Financial Sector’.

Articles 12 and 7 of the EU Audit Regulation2 : The auditor’s duty to report in the

case of a public interest entity
5.23For audits of financial statements in respect of periods commencing on or after
17 June 2016, auditors of public-interest entities have regard to the statutory duty to
report in accordance with articles 12 and 7 of the EU Audit Regulation. As noted above
at paragraph 2.5, ICAVs may, in some circumstances, meet the definition of public-
interest entity as set out in the EU Audit Directive. This is a significant and new piece
of legislation transposed into Irish law by way of S.I. 312 of 2016 and to be read as one
with the Companies Act 2014. The manner in which it has been transposed has created
some consequential complexities in interpretation. Auditors may therefore consider
taking legal advice where appropriate in this regard.
5.24Article 12 of the EU Audit Regulation sets out the statutory duty of the auditors
of public interest entities, to report promptly to the competent supervisors any
information of which the auditor may have become aware “while carrying out that
statutory audit” and which may bring about any of the following:
«‘A material breach of the laws, regulations or administrative provisions
which lay down, where appropriate, the conditions governing
authorisation or which specifically govern pursuit of the activities of such
public interest entity;
«A material threat or doubt concerning the continuous functioning of the
public-interest entity;
A refusal to issue an audit opinion on the financial statements or the
issuing of an adverse or qualified opinion.’
5.25Article 12 of the EU Audit Regulation requires the auditor to report to “the
competent authorities supervising that public-interest entity” (in respect of a relevant
ICAYV, this would be the Central Bank) or, “where so determined by the Member State
concerned, to the competent authority responsible for the oversight of the statutory
auditor or audit firm” (which in Ireland is the Irish Auditing and Accounting
Supervisory Authority (‘TAASA’)). IAASA carries out its functions as the Supervisory
Authority under the provisions of the Companies Act 2014.
5.26Regulation 81 of S.I. 312 of 2016 creates an exemption from an aspect of this
reporting duty in certain circumstances. Auditors of ICAVs are aware that S.I. 312 of
2016 implemented the EU Audit Directive in company law only and therefore this
exemption may not apply in the case of ICAVs. Regulation 81 of S.I. 312 of 2016 states
that reports by statutory auditors or audit firms referred to in article 12 of the Audit
Regulation shall be submitted to IAASA unless they are already required to be
submitted to the Central Bank under:
(a)Regulation 52 of the European Union (Capital Requirements)
Regulations 2014 (S.I. No. 158 of 2014);
(b)Regulation 78 of the European Union (Insurance and Reinsurance)
Regulations 2015 (S.I. No. 485 of 2015); or
(c)Regulation 134(1) of, or Schedule 16 to, the European Communities
(UCITS) Regulations 2011 (S.I. No. 352 of 2011).
5.27Article 7 of the EU Audit Regulation states that;

‘without prejudice to article 12 of this Regulation and Directive
2005/60/EC, when a statutory auditor or an audit firm carrying out the
statutory audit of a public-interest entity suspects or has reasonable
grounds to suspect that irregularities, including fraud with regard to the
financial statements of the audited entity, may occur or have occurred,
he, she or it shall inform the audited entity and invite it to investigate the
matter and take appropriate measures to deal with such irregularities
and to prevent any recurrence of such irregularities in the future. Where
the audited entity does not investigate the matter, the statutory auditor
or the audit firm shall inform the authorities as designated by the
Member States responsible for investigating such irregularities.’
5.28Article 12(3) of the Audit Regulation provides protection from liability to auditors
who make a disclosure in good faith to the appropriate authorities under that article.
Auditors reporting to the appropriate authorities under article 7 of the Audit
Regulation are given protection by article 7.

6.The auditor’s right to report to the Central Bank
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6.1Auditors of ICAVs are reminded of section 58 of the Central Bank (Supervision and
Enforcement) Act 2013, which provides a mechanism for auditors, and other parties
including actuaries, to bring matters to the attention of the Central Bank without
contravening confidentiality obligations, regardless of whether a statutory duty to do
so arises. In considering when to report an auditor may wish to take legal advice. An
auditor may wish to ensure, for example, that only relevant information is disclosed
and that the form and content of the report is appropriate in the circumstances.

Appendix 1 — Offences reportable in accordance with section 122 of the
ICAV Act

(This table of offences is complete at 30 November 2017 and is provided for
information purposes only. Auditors refer to the ICAV Act 2015 for a full

understanding of the relevant reportable offences).

ICAV Act 2015

Reportable Offences

Title of Section in ICAV Section Category | Category | Reportable to:

Act 2015 Number 1 2

Carrying on Business Section 8 X Central Bank
(©)

Accounting Records: Section 114 | x Central Bank

Offences (1) and (2)

Directors Report Section 118 | x Central Bank
@)

Auditor's Report on accounts | Section 120 | x Central Bank
“)

Duty of auditor in relation to | Section 122 | x Central Bank and

suspected commission of (6) Director of Corporate

indictable offence Enforcement

Instrument of Incorporation Section 6 X Central Bank
()

Registered office and head Section 7 X Central Bank

office 3)

Application for registration Section 10 X Central Bank

order (6)

Application for authorisation | Section 18 X Central Bank
()

Appointment and approval Section 21 X Central Bank

of depositary %)

Application for approval of Section 22 X Central Bank

management company 4)

Prohibition on carrying on Section 28 X Central Bank

business as ICAV unless 3)

authorised etc.

Alteration in instrument of Section 31 X Central Bank

incorporation (5




persons

Prohibition of undischarged Section 63 Director of Corporate
bankrupt acting as officer 9] Enforcement

etc. of ICAV

Prohibition of loans etc. to Section 75 Central Bank
directors and connected 4

Entries of satisfaction and
release of property from
charge

Section 100
(5

Central Bank

Annual Accounts

Section 116
(10)

Central Bank

Auditor acting where
ineligible

Section 124
2

Central Bank

Auditors access to records

Section 128
2

Central Bank

Requirements consequent on
ceasing to hold office

Section 138
)

Central Bank

Declaration of solvency

Section 141
(©)

Central Bank

Statutory declaration as to
solvency

Section 152
©)

Central Bank

Category 1 Offences:

Section 8 (3) - Carrying on of business

If an ICAV fails to comply with subsection (1) or (2), [carrying on a business] the ICAV and any
officer of it who is in default commits a category 1 offence.

Subsection 1 - No business shall be carried on by an ICAV that is not an authorised ICAV.

Subsection 2 - The business carried on by an authorised ICAV shall be confined to activities
permitted to be carried on by—
a)in the case of an ICAV authorised under section 19, this Act and, where applicable,
the AIFM Regulations, or
b)in the case of an ICAV authorised under the UCITS Regulations, those Regulations.

Section 114 (1) and (2) - Accounting records: offences

An ICAV that contravenes any of sections 109 to 113 [accounting records] commits a category 1
offence.

A director of an ICAV who fails to take all reasonable steps to secure compliance by the ICAV with
the requirements of any of sections 109 to 113, or has by his or her own intentional act been the
cause of any default by the ICAV under any of them, commits a category 1 offence.

Section 118 (77) - Directors’ report

If an ICAV fails to comply with this section [Directors Report], the ICAV and any officer of it who
is in default commits a category 1 offence.

Section 120 (4) - Auditor reports on accounts

If an ICAV fails to comply with subsection (1) or (3), the ICAV and any officer of it who is in default
commits a category 1 offence.

Subsection 1 - An ICAV shall, in respect of its annual accounts, arrange to have an auditor—
(a)audit them, and
(b)make a report on the audit, to the shareholders of the ICAV



Subsection 3 - A copy of the auditor’s report shall be attached to the annual accounts and the
directors’ report for the financial year of the ICAV to which the report relates.

Duty of auditor in relation to suspected commission of indictable offence
Section 122 (6)
If an auditor fails to comply with this section the auditor commits a category 1 offence.

Subsection 1 - Where, in the course of, and by virtue of, carrying out an audit of the accounts of
an ICAV, information comes into the possession of the auditor that leads the auditor to form the
opinion that there are reasonable grounds for believing that the ICAV, or an officer or agent of it,
has committed an indictable offence under this Act, the auditors shall, without delay after having
formed such opinion, notify that opinion to the relevant enforcement agency and provide that
enforcement agency with details of the grounds on which they have formed that opinion.

Subsection 2 - Where the auditor of an ICAV notifies the relevant enforcement agency of any
matter pursuant to subsection (1), the auditor shall, in addition to performing the obligations
under that subsection, if requested by that enforcement agency—
(a)furnish that enforcement agency with such further information in the auditor’s
possession or control relating to the matter as that enforcement agency may require,
including further information relating to the details of the grounds on which the
auditor formed the opinion referred to in that subsection,
(b)give that enforcement agency such access to any documents in the auditor’s
possession or control relating to the matter as that enforcement agency may require,
and
(c)give that enforcement agency such access to facilities for the taking of copies of, or
extracts from, those books and documents as that enforcement agency may require.

Subsection 3 - Nothing in this section compels the disclosure by any person of any information
that the person would be entitled to refuse to produce on the grounds of legal professional
privilege or authorises the inspection or copying of any document containing such information
that is in the person’s possession.

Subsection 4 - No professional or legal duty to which an auditor is subject by virtue of
appointment as an auditor of an ICAV shall be regarded as contravened by, and no liability to the
ICAV, its shareholders, creditors or other interested parties shall attach to, an auditor by reason
of compliance with an obligation imposed by or under this section.

Subsection 5 - The Bank and the Director of Corporate Enforcement are enforcement agencies for
the purposes of this section; and in this section “relevant enforcement agency” means—
(a)for the offences specified in subsection (1) of section 176, the Bank;
(b)for the offences specified in subsection (2) of that section, the Director of Corporate
Enforcement;
(c)for the offences specified in subsection (3) of that section, both the Bank and the
Director of Corporate Enforcement.

Category 2 Offences:
Section 6 (5) - Instrument of incorporation

In the case of a failure to comply with subsection (3) the persons who subscribed their names to
the instrument of incorporation each commit a category 2 offence.

Subsection 3 - The instrument of incorporation shall provide that—
(a)the sole object of the ICAV is the collective investment of its funds in property and
giving members the benefit of the results of the management of its funds,
(b)the actual value of the paid-up share capital of the ICAV shall be at all times equal
to the value of the assets of the ICAV after deduction of its liabilities,
(c)the shares of the ICAV shall, at the request of any of the shareholders, be purchased
by the ICAV directly or indirectly out of the ICAV assets unless and to the extent as
may be approved by the Bank and subject to such requirements as may be imposed by
the Bank under this Act or any other enactment,
(d)the share capital of the ICAV shall be equal to the value for the time being of the
issued share capital of the ICAV, and
(e)share capital is to be divided into a specified number of shares without assigning
any nominal value to them.

Section 7 (3) - Registered office and head office



If an ICAV fails to comply with subsection (1), the ICAV and any officer of it who is in default
commits a category 2 offence.

Subsection 1 - An ICAV shall, at all times, have a registered office in the State to which all
communications and notices may be addressed.

Section 10 (6) - Application for registration order

A person commits a category 2 offence if—
a)for the purposes of or in connection with any application under this section, or
b)in purported compliance with any requirement imposed on the person by or under
this section,

the person provides information that is false or misleading in a material particular, knowing it to
be so false or misleading or being reckless as to whether it is so false or misleading.

Section 18 (6) - Application for authorisation

A person commits a category 2 offence if—
a)for the purposes of or in connection with any application under this section, or
b)in purported compliance with any requirement imposed on the person by or under
this section,

the person provides information that is false or misleading in a material particular, knowing it to
be so false or misleading or being reckless as to whether it is so false or misleading.

Section 21 (5) - Appointment and approval of depositary

A person commits a category 2 offence if—
a)for the purposes of or in connection with any application under this section, or
b)in purported compliance with any requirement imposed on the person by or under
this section,

the person provides information that is false or misleading in a material particular, knowing it to
be so false or misleading or being reckless as to whether it is so false or misleading.

Section 22 (4) - Application for approval of management company

A person commits a category 2 offence if—
a)for the purposes of or in connection with any application under this section, or
b)in purported compliance with any requirement imposed on the person by or under
this section,

the person provides information that is false or misleading in a material particular, knowing it to
be so false or misleading or being reckless as to whether it is so false or misleading

Section 28 (3) - Prohibition on carrying on business as ICAV unless authorised etc.
A person who contravenes subsection (1) or (2) commits a category 2 offence.

Subsection 1 - Neither a body that is not an authorised ICAV nor an individual shall carry on any
business under a name which includes, as its last part, the words “Irish Collective

Asset-management Vehicle” or the abbreviation “ICAV”.

Subsection 2 - Neither a body that is not an ICAV nor an individual shall in any other manner
make a representation that the body or the individual is an ICAV.

Section 31 (5) - Alteration in instrument of incorporation
If an ICAV fails to comply with subsection (4), it commits a category 2 offence.

Subsection 4 - Within 21 days after the date of the making of an alteration in the instrument of
incorporation of an ICAV, the ICAV shall deposit with the Bank a copy of the instrument of
incorporation as so altered or containing the alterations.

Section 63 (1) - Prohibition of undischarged bankrupt acting as officer etc. of ICAV

If any person being an undischarged bankrupt acts as a director or secretary of, or directly or
indirectly takes part or is concerned in the promotion, formation or management of, an ICAV
except with the leave of the High Court, the person commits a category 2 offence.

Section 75 (4) - Prohibition of loans etc. to directors and connected persons



Where an ICAV contravenes subsection (1), (2) or (3), the ICAV and any officer of it who is in
default commits a category 2 offence.

Subsection 1 - An ICAV shall not—
(a)make a loan or a quasi-loan to a director of the ICAV or its holding company or to
a person connected with such a director,
(b)enter into a credit transaction as creditor for such a director or a person so
connected, or
(c)enter into a guarantee or provide any security in connection with a loan, quasi-loan
or credit transaction made by any other person for such a director or a person so
connected.

Subsection 2 - An ICAV shall not arrange for the assignment to it or the assumption by it of any
rights, obligations or liabilities under a transaction which, if it had been entered into by the ICAV,
would have contravened subsection (1); but for the purposes of this Act the transaction shall be
treated as having been entered into on the date of the arrangement.

Subsection 3 - An ICAV shall not take part in any arrangement whereby—
(a)another person enters into a transaction which, if it had been entered into by the
ICAV, would have contravened subsection (1) or (2), and
(b)that other person, in pursuance of the arrangement, has obtained or is to obtain
any benefit from the ICAV.

Section 100 (5) - Entries of satisfaction and release of property from charge

Where a person signs a statement referred to in subsection (4) knowing it to be false, the person
commits a category 2 offence.

Subsection 4 - The Bank may accept as evidence of a satisfaction or release referred to
in subsection (1)(a) or (b) a statement in such form as may be specified by the Bank, signed by a
director and secretary of the ICAV, or by 2 directors of the ICAV, stating that the satisfaction or
release has occurred.

Subsection 1 - The Bank may exercise the powers under subsection (2), on evidence being given
to its satisfaction with respect to any charge registered under this Part—
(a)that the debt in relation to which the charge was created has been paid or satisfied
in whole or in part, or
(b)that part of the property charged has been released from the charge or has ceased
to form part of the ICAV’s property, and, where the satisfaction or release has not been
signed by or on behalf of the charge, after giving notice to the person who, for the time
being, stands registered as the person entitled to such charge or to the judgment
creditor, as the case may be.

Subsection 2 - Those powers are to enter on the register a memorandum—
(a)of satisfaction in whole or in part, or
(b)of the fact that part of the property has been released from the charge or has ceased
to form part of the ICAV’s property, as the case may be.

Section 116 (10) - Annual accounts

If the directors of an ICAV fail to comply with subsection (1), (2) or (3) they commit a category 2
offence.

Subsection 1 - The directors of an ICAV shall prepare accounts for each financial year.

Subsection 2 - The accounts shall include the following:
(a)a balance sheet or statement of assets and liabilities;
(b)a detailed income and expenditure account for the financial year;
(c)the other information provided for in the Schedule.

Subsection 3 - The annual accounts shall give a true and fair view of the assets, liabilities and
financial position of the ICAV at the end of the financial year and of the profit or loss of the ICAV
for the financial year.

Section 124 (2) - Auditor acting where ineligible

If a person acts as auditor of an ICAV when ineligible for appointment, the person commits a
category 2 offence.

Section 128 (2) - Auditor’s access to records



An officer of an ICAV who knowingly makes to an ICAV’s auditor a statement (whether written or
oral) which—
(a)conveys or purports to convey any information or explanations which the auditor
requires, or is entitled to require, as auditor of the ICAV, and
(b)is misleading, false or deceptive in a material particular, commits a category 2
offence.

Section 138 (9) - Requirements consequent on ceasing to hold office

Where a person ceasing to hold office as auditor fails to comply with this section he or she
commits a category 2 offence.

Section 141 (5) - Declaration of solvency

A director who makes a declaration under this section without having reasonable grounds for the
opinion that the company is able to pay its debts as they fall due commits a category 2 offence.

Section 152 (5) - Statutory declaration as to solvency

A director who makes a declaration under this section without having reasonable grounds for the
opinion that the migrating body or ICAV is able to pay its debts as they fall due commits a category
2 offence.

Appendix 2 — Reporting in accordance with section 188 of the ICAV Act

Section 188 of the ICAV Act extends certain provisions of the European Communities (UCITS)
Regulations 2011 to authorised ICAVs and adapts those regulations such that they are applicable
to ICAVs. In this way section 188 of the ICAV Act extends the statutory reporting obligation of an
auditor under regulation 134(1) to (9) the European Communities (UCITS) Regulations 2011 to
the auditor of an ICAV. Therefore the auditor of an ICAV is required to report to the Central Bank,
in writing and without delay, where the auditor;

(a)has reason to believe that the information provided to investors or to the Central

Bank in the reports or other documents of the ICAV does not truly describe the

financial situation and the assets and liabilities of the ICAV;

(b)has reason to believe that the assets of the ICAV are not or have not been invested

in accordance with these Regulations or the prospectus or the trust deed or the deed

of constitution or the articles;

(c)has reason to believe that there exist circumstances which are likely to affect

materially the ability of the ICAV to fulfil its obligations to unit-holders or meet any

of its financial obligations under the ICAV Act;

(d)has reason to believe that there are material defects in the financial systems and

controls or accounting records of the ICAV;

(e)has reason to believe that any fact or decision concerning an ICAV is liable to
(i)constitute a material breach of the laws, regulations or administrative
provisions which lay down the conditions governing authorisation or
which specifically govern pursuit of the activities of ICAVs,

(ii)affect the continuous functioning of the ICAV, or
(iii)lead to a refusal by the auditor to certify the accounts of the ICAV or to
the expression of qualifications by the auditor.;

(f)has reason to believe that there are material inaccuracies in or omissions from any

returns of a financial nature made by the ICAV to the Central Bank; or

(g)proposes to qualify any certificate which he or she is to provide in relation to

financial statements or returns of the ICAV under the ICAV Act.

1 A Technical Release addresses technical issues of ongoing relevance and importance to members of the
Institute of Chartered Accountants in Ireland. A Technical Release is a source of guidance on technical and
practice issues relevant to the work of chartered accountants.

2 Regulation (EU) 537/2014 of the European Parliament and of the Council of 16 April 2014 on specific
requirements regarding statutory audit of public-interest entities and repealing Commission Decision
2005/909/EC.

3 European Union (Statutory Audits) (Directive 2006/43/EC, as amended by Directive 2014/56/EU, and
Regulation (EU) No 537/2014) Regulations 2016


https://www.charteredaccountants.ie/chariot/account/tr/TR01_2018.html#RFN0001
https://www.charteredaccountants.ie/chariot/account/tr/TR01_2018.html#RFN0002
https://www.charteredaccountants.ie/chariot/account/tr/TR01_2018.html#RFN0003

4 The term full ‘full’ accounts means accounts which contain all matters prescribed to be included in annual
accounts by Part 7 of the Irish Collective Asset-management Vehicles Act 2015.

5 Chapter 2, Section 5, paragraph 7 of The AIF Rulebook, published by the Central Bank of Ireland, January
2017

6 And any other country or territory may be prescribed by regulations made by the minister.

7 ATFMD Questions and Answers, 23rd Edition, question ID 1116 — published by the Central Bank of
Ireland on 3 January 2017

8 Note the language in section 122(1) of the ICAV Act is similar to the equivalent obligation on auditors to
report to the Director of Corporate Enforcement in accordance with the Companies Act 2014

9 Referred to throughout the Technical Release as reporting to the ODCE.
10 A fine not exceeding €5000 but exceeding €4000

11 Section 122 and section 188 of the ICAV Act were notified by the Central Bank as prescribed enactments
for the purposes of Section 277B of the CBA 1997 by notice in Iris Oifigiuil on 30 September 2016.

12 Regulation (EU) 537/2014 of the European Parliament and of the Council of 16 April 2014 on specific
requirements regarding statutory audit of public-interest entities and repealing Commission Decision
2005/909/EC.
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